Swiss Draft Declaration of the Interlaken Conference 13.1.2010                                            ADDITIONAL NORWEGIAN COMMENTS


Reference is made to the Norwegian written comments dated 11.01.2010, which have been made available to all delegations on the Interlaken Conference website. We urge all member States to make their written comments available to all delegations and to the general public.
We welcome the revised Draft Declaration dated 13.01.2010, which takes into account some of our previous comments and forms a good basis for further discussions. 

In light of the revised Draft and comments from other member States which have been made available to us, we would like to make the following additional comments:
As stated in the preamble of the revised Draft Declaration, additional measures are indispensable and urgent in order to achieve a balance between the rates of receipt and resolution of applications by the Court and in order to enable the Court to adjudicate cases within a reasonable time. In order to achieve these aims, prompt and resolute action must be taken by all relevant actors to stem the flood of incoming applications. At the same time, the Court’s case-processing capacity must be increased, at least in the short and medium term, until the flood of applications has been stemmed. The Interlaken Declaration should set a target date for achieving these aims, for example 2019, as proposed by the CDDH
.
To stem the flood of well-founded applications, member States must take effective action to prevent and remedy human rights violations, and the Council of Europe must do more to effectively contribute to this. The revised Draft Declaration contains a number of important elements in this respect. However, in our opinion, States should also be called upon to undertake a review of their implementation of the recommendations in the 2004 reform package. The CDDH
, the Secretary General 
and the Commissioner for Human Rights
 have all called for a review of the implementation of these recommendations, which are still highly relevant. If they had been fully implemented, the number of well-founded applications would have been reduced.
We are very pleased that the Draft Declaration also recognises the need to take effective measures to stem the flood of clearly inadmissible applications. We agree that member States should ensure that potential applicants receive objective information, in particular on the admissibility criteria, but also think that the Committee of Ministers and the Court should consider how the Council of Europe can contribute more effectively to improving information to potential applicants, particularly in the States from which most of the applications derive. We note in this regard that the Secretary General proposes to investigate ways to continue the Warsaw Pilot project and extend it to other countries, whether through Council of Europe Information Offices or independent national human rights structures such as Ombudsmen, or both
. With regard to the possible introduction of court fees etc, we refer to our previous comments, which we wish to maintain.
Section E in the revised Draft, concerning the Court, contains a number of measures which are important in order to reduce the flood of incoming applications, increase the Court’s case-processing capacity, give priority to the most important cases, ensure the quality of the Court’s case-law and maintain the Court’s authority. However, as proposed in our previous comments, we think that it should be underlined already at the outset in paragraph 14 that the Court should take full account of its subsidiary role and that the importance of the clarity and coherence of the Court’s case law should also be stressed in this paragraph. Reference is made to paras. 23 and 24 in the CDDH opinion, which focus on these factors.
A measure which might contribute to strengthening the principle of subsidiarity and fostering co-operation between courts at national and European levels could be to set up a system whereby national courts may apply to the Court for advisory opinions, as proposed by the Group of Wise Persons
. As observed by the CDDH in its March 2009 Activity Report Guaranteeing the long-term effectiveness of the control system of the ECHR, such a system could help decrease the Court’s caseload by ensuring resolution of systemic problems at national level, and merits further consideration
. In paragraph 3 of the first Draft Declaration, the Committee of Ministers was called upon to examine setting up such a system, as proposed by the CDDH, including in its Interlaken opinion
. The President of the Court has suggested establishing a mechanism of preliminary rulings, which could be an alternative. The Secretary General has supported these ideas
. We are therefore surprised and disappointed to see that this CDDH proposal has been taken out of the Draft Declaration without any debate, and would like it to be included in the next Draft.
We support the provision in the Draft Declaration concerning the budget. In order for the Court and the Committee of Ministers to deal effectively with as many cases as possible, the Court’s registry needs to be strengthened and so does the Execution Department, at least in the short and medium term. 
As stated in our previous comments, we believe that a new filtering mechanism should be set up as a matter of priority. We consider this to be an indispensable measure, in addition to budgetary measures, in order to increase the Court’s case-processing capacity. The new wording in paragraph 6 d of the revised Draft, according to which the Committee of Ministers is called upon to “consider, in the long term”, the setting up of a filtering mechanism is, in our opinion, far too weak.  
We have taken note of the fact that some member States are not in favour of establishing a new filtering mechanism at this stage, but we are not convinced by their arguments, which we will try to address in the following: 
As stated above, we agree that the Court cannot grow indefinitely and that effective measures must be taken to reduce the flood of applications to the Court. However, it is not likely that this flood will be substantially reduced in the short or medium term, and in the meantime the Court’s case processing capacity must be increased to prevent the Court from collapsing under its increasingly unmanageable case load. If, at some stage, the new filtering mechanism is no longer needed, it can be abolished, but we cannot just take a wait and see attitude while the Court’s backlog keeps growing.
Some States argue that the effects of Protocol No. 14 should be evaluated before further measures are taken. There can, however, be no doubt that the protocol, though indispensable, will not be sufficient to enable the Court to deal with applications within a reasonable time, even at the outset, as confirmed by the CDDH
. The Court has previously estimated that Protocol No. 14 will enable the Court to increase its productivity by 20%. That is by no means sufficient. According to the Registrar, the Court expected to dispose of more than 35 000 applications last year. If the entry into force of Protocol No. 14 were to increase the Court’s productivity by 20% compared to last year, the Court would be able to process 42 000 applications per year. But the Court expected to receive almost 57 000 new applications last year, and the number has been increasing by more than 10% per year. This means that the Court’s substantial backlog will continue to grow even when Protocol No. 14 enters into force and that additional measures must be taken as soon as possible to further increase the Court’s filtering capacity. We would like to recall that it was decided at the Warsaw summit to establish a Group of Wise Persons to submit proposals going beyond Protocol No. 14, that the Group proposed to establish a new filtering mechanism and that we have already been considering that proposal for more than three years.
Some States argue that the Court’s case-processing capacity might be sufficiently increased by introducing a filtering mechanism based on a rotating pool of judges taken from the existing bench  or by strengthening the Registry, but that is not realistic either. As we all know, the Court has 47 judges, and even with the new procedures set out in Protocol No. 14, one or several judges will have to be involved in taking decisions with regard to every single application registered, also those which are clearly inadmissible. There is obviously a limit to how many decisions 47 judges can take, at least if the quality of the Court’s judgments is to be upheld, and the Court has made it clear that this limit will soon be reached. 
Some states are worried that a filtering mechanism might not be cost neutral. A new filtering mechanism could be cost neutral, if the option of giving filtering powers to the Registry is chosen, but it is obvious that the Registry would also have to be strengthened to allow the Court to deal with more cases. If member States are strongly committed to the Convention and the Court, want to preserve the right of individual petition, and want the Court to adjudicate cases within a reasonable time, as stated in the preamble to the Draft Declaration, they cannot have cost neutrality as a premise. More resources will have to be invested in the Court and its Registry, at least in the short and medium term. This is a question of priorities. However, we are in favour of considering additional ways of financing the Court, including court fees for clearly inadmissible cases and a system that would allow the Court to order the State Party concerned to cover the Court’s expenses in repetitive cases.
Many States have preferences or reservations regarding one or several of the possible options for a new filtering mechanism listed in para. 9 a of the previous Draft. These options as well as any additional options should be further considered by the CDDH after the Interlaken Conference. The CDDH should report back to the Committee of Ministers on the pros and cons of various options, including an assessment of their expected impact and budgetary implications. 
Finally, we are pleased that a new provision on evaluation has been included at the end of the revised Draft Declaration, but in our view 2015 is too late. We support the call of the CDDH for continuous evaluation of the results of the measures taken
. It will be easy to assess every year, on the basis of the Court’s Annual Report whether the gap between applications introduced and applications disposed of has become smaller, and if it has not, the Committee of Ministers, in cooperation with the Court, should consider the need for additional measures. 
We look forward to a comprehensive discussion of  these issues at the next meeting in Strasbourg on 9 February.
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